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I- The importance of the Trade In Services Agreement  
 
This document is about the negotiation and conclusion of a stand-alone plurilateral 

agreement on trade in services between a group of 22 WTO-members, the so-called 

Real Good Friends of Services (RGFS1). Those countries represented around two thirds 

of global trade in cross-border services (excluding intra EU trade) in 2010. 

 

This future trade in services agreement should be based on the General Agreement on 

Trade in Services ("GATS") and is meant to advance the stalled multilateral negotiations 

carried out under the umbrella of the World Trade Organisation ("WTO") with those 

countries that are willing to continue negotiations on trade in services. New and/or 

improved commitments from all WTO members would be particularly important for the 

EU as services constitute the single most dynamic economic activity in the EU, 

accounting for almost 3 quarters of GDP and employment. EU companies are leading 

providers of services in many sectors and are the biggest exporters of services 

worldwide, with almost 26% of world total export of services and half of all foreign 

investment flowing from the EU to other parts of the world. Legal security and new 

market access opportunities are therefore crucial for European companies. 

 

The last major services agreement, the General Agreement on Trade in Services 

(GATS) was established by the World Trade Organization (WTO) in 1995 and was 

supplemented, as far as our sector is concerned, by the Fourth protocol to the GATS 

(the Basic Telecommunications Agreement) in 1997. Since then, the world has evolved 

dramatically as a result of technological advances, changing business practices and 

deeper global integration. The TISA can establish new market access commitments and 

universal rules that reflect 21st century trade. 

                                                           
1
 Australia, Canada, Chile, Chinese Taipei, Colombia, Costa Rica, the EU, Hong Kong China, Iceland, Israel, Japan, the 

Republic of Korea, Mexico, New Zealand, Norway, Panama, Paraguay, Pakistan, Peru, Switzerland, Turkey and the 
USA 
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II- The need for a holistic perspective of the Digital Economy in 
the TISA negotiations with a focus on investment and 
innovation  
 

ETNO has pointed out in recent statements that non-tariff related trade barriers are 

becoming more and more important in international trade. Particularly in service 

industries like the Information and Communications Technologies sector (ICT) and, 

more broadly speaking, the Digital Economy, non-tariff related trade barriers such as 

different regulatory regimes governing the provision of services often may lead to 

unhealthy asymmetries in the trade and investment relationship. 

 

In the context of the ICT services, it is of particular importance for European companies 

that the TISA ensures a level playing field, providing for equal access of EU service 

companies to the global markets and at the same time ensuring that service providers 

from trading partners have to respect the same rules applicable to EU companies when 

providing services in Europe or to European customers. The EU regulatory regime has 

put European companies at a disadvantage, leading to unhealthy asymmetries in 

particular with Over The Top (OTT) players in the Digital Economy value chain, leading 

to imbalances that need to be addressed. 
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The Real Good Friends of Services will have to take into consideration two very relevant 

facts: 

 

1- Different regulatory frameworks have shaped the sector into different realities 

and have had consequences in terms of the classification of telecommunication 

services and the regulatory obligations associated to them. The TISA 

negotiations can be seen as an opportunity to reach for a global vision for 

the sector that promotes a flexible and investment-friendly environment 

with less focus on the use of the incumbent’s legacy networks through 

regulated access and more emphasis on dynamic outcomes such as 

investment and innovation. 

 

2- ICTs have experienced a radical transformation in the last decade with the 

development of the Internet as a common platform where convergent voice, data 

and video services are provided by a range of actors running on top of traditional 

network operators and not subject to the same legacy regulations. Instead of 

relying on the traditional silo approach towards the GATS services classification 

into “Computer and Related Services” and “Telecommunications Services”, the 

TISA should seek to minimize regulatory impediments to integrated ICT 

services, relying on competition principles to address any potential abuse 

of dominant positions that could have a trade restrictive effect at any stage 

of the value chain.      

 

A holistic vision with a common understanding of the Digital Economy ecosystem 

should be an objective for the RGFS, which should be reflected in the TISA to ensure a 

level playing field among all actors involved in the provision of services. This would 

require a comprehensive chapter on the Digital Economy to reflect the changes in 

the competitive dynamics of the sector – due to convergence in the Internet platform –  
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and to ensure open markets for innovative services across the value chain. TISA should 

be an edition and not a modification of the existing GATS. 

 

ETNO urges the TISA negotiators to establish provisions with the aim of ensuring 
a level playing field among all actors involved in the provision of ICT services, 
developing a comprehensive chapter on the Digital Economy. 

 

 

III- Underpinning network investment, should be at the basis 
of the TISA negotiations   
 

Concerning network investments, there are several issues stemming from divergences 

of the regulatory frameworks (or the application in practice), in particular with regards to 

market access regulation, access to spectrum, competition rules and merger control 

standards as well as foreign ownership restrictions. 

 

Market access regulation 

The basis of a strong and vibrant Digital Economy will be new communication and 

broadband infrastructures. The role of broadband as a multi-purpose technology and a 

key driver of economic growth and job creation, due to its multiplier effect across all 

sectors of the economy, is widely recognized.   

 

It is clear that the regulatory framework has a crucial impact on the decision of 

operators to invest in the deployment of very high-speed networks, particularly at the 

access level. 

 

As an example, too much regulatory pressure in the EU, especially on prices as a 

consequence of the obligation to resell services at cost-oriented prices, is causing a 

steep decline in telecoms revenues in Europe vs. growth in other regions of the world.  
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The forecasts until 2016 follow a trend that shows 1.3% per annum decline in Europe. 

This trend is directly correlated to investment in new generation networks. The  

 

consequences can be felt already in terms of take up and use of new services with the 

risk of an unbalanced development of the Digital Economy that would limit the potential 

for trade in innovative services. 

 

Access to spectrum 

Spectrum is a key asset for our business, in particular for the development of mobile 

broadband services, which are expected to become increasingly more important than 

Fixed Broadband access, thereby enhancing the degree of inter-platform competition 

(between fixed and wireless technology solutions). The business case for mobile 

broadband is highly dependent on regulatory policies to ensure adequate 

availability of spectrum. Spectrum allocation processes, either by auctions or beauty 

contests, must be properly designed to assign spectrum in the most efficient and timely 

way possible. Auctions should not be used as a means to maximize revenue for the 

States.  

 

The immense demand for mobile data and increased bandwidths underscores the 

urgency for additional spectrum for mobile services. Harmonization of spectrum 

policies, with the aim of setting a global standard, would be desirable. 

 

Competition rules and merger control standards 

A further stimulus towards harmonization between competition authorities would be a 

key aspect for the Digital Economy sector. There is a need to refresh the approach 

towards Digital Services markets to take fully into consideration the new competitive 

landscape achieved through convergence and the new positions of dominance at 

different stages of the value chain (i.e. operating systems for the mobile platform) that  
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are restricting competition and ultimately limiting choice for consumers. On the other 

hand, the restrictive positioning of regulatory and antitrust authorities towards further 

consolidation of markets could effectively prove to be a trade barrier for service 

providers.  

 

Foreign ownership restrictions 

Creating a favourable environment for investments is crucial for the development of 

economies. Opening the markets to foreign capitals is critical, and the TISA should 

reflect this trough provisions allowing full participation of foreign companies in the Digital 

Economy sector. 

 

ETNO urges the TISA negotiators to promote a competitive Digital Economy 
marketplace. This can be done by supporting a dynamic and flexible commercial 
environment allowing new business models, ensuring that all actors in the market 
have a meaningful opportunity to acquire spectrum, taking fully into 
consideration the new competitive landscape achieved through convergence and 
the new positions of dominance at different stages of the value chain and 
clearing any restrictions to foreign ownership. 
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IV- A favourable framework for the provision of new and 

innovative services across the value chain 
 

The TISA negotiations are a great opportunity to define a favourable framework for the 

development of innovative services, some of which provide users with offerings that 

combine services that might have been considered under separate classifications in 

past trade agreements. The clustering or integration concept is especially important for 

computer, telecommunications, and related services.   

 

TISA negotiators should recognize the role that OTT players have in services which are 

in direct competition with telecommunications services (in particular messaging and 

voice). Moreover they should recognize the existence of positions of dominance in 

different layers of the value chain which challenge the traditional view of 

telecommunications operators as the bottleneck for access to customers. Mechanisms 

of oversight on all the actors of the Digital Economy value chain based on the 

application of competition principles should be ensured to avoid abuses of dominance.   

 

Moreover, TISA negotiators should take into consideration the current challenges that 

are threatening the economic sustainability of the Internet: challenges associated with 

exponential traffic growth and the need for new business models and new services and 

offerings in a broadband world. The fundamental notion of a dynamic commercial 

environment to allow business models that are able to support the next level of 

investment in infrastructure is critical for the future of the Digital Economy on both sides 

of the Atlantic. The introduction of any rules which would limit the ability of 

telecoms network operators to negotiate on a commercial basis new value 

propositions on top of their networks should be avoided. This includes the ability to 

charge for data traffic in proportion to network usage. 
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The RGFS should move beyond the traditional approach of services, namely 

“Telecommunications Services” and “Computer and Related Services”, to a holistic view 

of the digital ecosystem with active participation of all the agents of the value chain. In 

this sense it will be critical to facilitate the possibility for telecommunications operators to 

generate value – for them, for society and for consumers – through services supported 

over their capabilities: identification, authentication, billing and customer care, bundling 

offers and active traffic management. The TISA negotiations should consider 

moving beyond obsolete categories, ensuring a consistent approach towards the 

classification of Digital Economy services. A negative list approach in the TISA 

schedule of commitments may be helpful to ensure the maximum level of liberalization, 

limiting restrictions to the modes of supply only to those explicitly reflected by the 

negotiating parties.   

 

The slow evolution of regulation has created a legal vacuum for a set of services, as for 

example, in the case of voice services for private corporate networks, where Unified 

Communications are to be the reference for the segment. Only once there is a clear 

legal framework for those types of services, it will be possible to develop new business 

models and the TISA is an opportunity to clear the path towards innovative models. 

 

In developing a future-proof set of Digital Economy trade measures, the TISA 

should seek to minimize regulatory impediments to integrated services and 

complex supply chains and should recognize the trade-enhancing value of 

relying on competition wherever possible. It should also consider a negative list 

approach in order to allow for the provision of innovative services that are not 

reflected in the current classification system. 

 

ETNO urges the TISA negotiators to minimize the regulatory impediments to the 
deployment of innovative services, relying on ex-post surveillance of the markets. 
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V- Further important topics 

Further important topics to be taken into account in TISA negotiations are data 

protection and cyber security. 

Data protection and trans-border data flows 

Basically no international trade can be done without cross border data exchanges. The 

normal functioning of the digital economy requires the routine movement of large 

amounts of personal data, within the domestic economies, but also in this global world, 

across borders. The EU has a high level of protection of personal data, irrespective of 

whether processed by public authorities or private entities. This high level of protection 

is based on European fundamental rights and is not disposable. There are currently 

ongoing legislative efforts to further harmonize European data protections rules by an 

EU Regulation. In ETNO´s view, this is a positive development that guarantees equal 

conditions throughout Europe with a relatively high standard of protection for European 

citizens and helps to maintain and further built trust in a modern knowledge-based 

economy. Furthermore, the future EU Data Protection Regulation foresees that non-EU 

based service providers who target consumers in the EU – e.g. via online services – will 

have to comply with the future EU data protection rules in order for all businesses to 

compete on a level-playing-field and to provide consistent protection to EU citizens. 

 

European data protection rules providing for strong safeguards should not be regarded 

as a trade barrier. They typically fall under the exception as provided for by Article XIV 

of the General Agreement on Trade in Services (GATS). High data protection standards 

help to enhance the trust of users in new Internet based business models, in particular 

with respect to upcoming new cloud computing offers. Hence, it must be ensured that 

the TISA does not allow for any circumvention or weakening of European data 

protection regulation, i.e. with regard to international data transfers. Binding provisions  
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such as Binding Corporate Rules are necessary to facilitate cross-border data flows 

essential for the provision of legitimate activities in a globalized world.  

 

It is important to ensure that cross-border data flows are not limited by a requirement of 

legal or physical local establishment. The obligation to use local infrastructure or to 

establish a local presence should not be required as a condition of supplying data 

services. 

 

Cyber Security 

With the increasing number of threats and criminal attacks on networks, enhancing 

cyber security has become a policy priority worldwide. The lack of trust in the security of 

Digital Economy products and services can become a major obstacle for a sustainable 

development and take-up of new e-services. The EU Commission has recently 

published a comprehensive Strategy on Cyber Security, including a proposal for a 

Directive concerning measures to ensure a high common level of network and 

information security across the EU. The Directive will require operators of critical 

infrastructures and key providers of information society services like e-commerce 

platforms and social networks, as well as public administrations, to adopt appropriate 

steps to manage security risks and report serious incidents to the national competent 

authorities.  

 

The minimum security requirements must be defined in a way that targets the same 

level of security and guarantees a level playing field along the value chain with all 

players involved. Consequently, requirements and obligations must equally apply to all 

companies operating in Europe or providing services to European customers, such as 

OTTs, social networks, search engines, e-commerce-platforms, etc. The real challenge 

is to create a global level playing field for global operating companies. 
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ETNO urges the TISA negotiators to take into account the importance of fostering 
an environment that does not hamper the free flow of data and creating a level 
playing field for cyber security issues among all operating companies. 

 

 

VI- An opportunity to improve and expand globally the EU - US 

Trade Policy Principles for ICTs 

 

Under the above premises, ETNO proposes to include a chapter covering the overall 

Digital Economy in the TISA, having in mind a comprehensive and holistic view of the 

whole sector. For this purpose, we would propose to amend the 2011 EU-US ICT 

Principles, enhancing some aspects and including new items. Especially relevant would 

be the provisions on “Commercial Flexibility” that should be included to amend the 

Principle of Openness: on account of the new competitive landscape, the RGFS should 

not only promote the ability of consumers to legitimately access and distribute 

information and run applications and services of their choice, but also ensure the ability 

of connectivity suppliers to manage their networks, develop new business models and 

supply services, including convergent and multiple-play services, on a cross-border, 

technology neutral basis. 

 

The text of the 2011 ICT Trade policy principles would be at the basis of the Digital 

Economy Chapter of the TISA with the following wording: 

 

These principles are without prejudice to governments' rights and obligations under the 
Marrakesh Agreement Establishing the World Trade Organization (WTO), and to the 
exceptions contained in the WTO General Agreement on Trade in Services (GATS). 
They are also without prejudice to local policy objectives and legislation in areas such 
as the protection of intellectual property, the protection of privacy and of the 
confidentiality of personal and commercial data, and the enhancement of cultural  
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diversity (including through public funding and assistance). These principles are not 
intended to apply to financial services. 
 
The RGFS intend to cooperate with other countries to enhance national regulatory 
capacity and support the expansion of ICT networks and services, which are powerful 
tools for promoting economic development. The RGFS intend to review this chapter 
biannually, with a view to discussing their implementation and use and to further refining 
and expanding them, as appropriate. 
 

Governments seeking to enhance their national regulatory capacity and support the 
development of ICT networks and services should embrace the following principles and, 
as appropriate, work to integrate them, in a technologically neutral manner, into bilateral 
and multilateral trade disciplines: 
 

1. Transparency: Governments The Parties should ensure that all laws, regulations, 
procedures, and administrative rulings of general application affecting ICT the Digital 
Economy and trade in ICT services are published or otherwise made available, and, 
to the extent practicable, are subject to public notice and comment procedures. 

 
2. Open Networks, Network Access and Use: Governments, preferably through their 

regulators, The Parties should promote the ability of consumers legitimately to access 
and distribute information and run applications and services of their choice. 
Governments The Parties should not restrict the ability of suppliers to supply services 
over the Internet manage their networks, develop new business models and provide 
innovative ICT Services on a cross-border and technologically neutral basis, and 
should promote the interoperability of services and technologies, where appropriate. 

 
3. Cross-Border Information Flows: Governments The Parties should not prevent 

service suppliers of ICT services of other countries, or their customers of those 
suppliers, from electronically transferring information internally or across borders, 
accessing publicly available information, or accessing their own information, stored in 
other countries. regardless of the place it is stored, in compliance with existing Data 
Protection Rules at the customer’s jurisdiction. Countries should promote the 
application of a Data Protection standard. 

 
4. Local Infrastructure: Governments The Parties should not require ICT Service 

suppliers to use local infrastructure, or establish a local presence, as a condition of 
supplying services. In addition, Governments the Parties should not give priority or 
preferential treatment to national suppliers of ICT Services in the use of local 
infrastructure, national spectrum, or orbital resources. 

 

5. Foreign Ownership: Governments The Parties should allow full foreign participation 
in their ICT Services sectors, through establishment or other means. 
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6. Use of Spectrum: Governments The Parties should maximize the availability and use 

of spectrum by working to ensure that it is managed effectively and efficiently, and, 
where appropriate, in accordance with applicable International Telecommunication 
Union Radiocommunication Sector (ITU-R) recommendations. The allocation of 
spectrum for commercial purposes should be carried out in an objective, timely, 
transparent, and non-discriminatory manner, with the aim of fostering competition and 
innovation the development and innovation of wireless services. Governments are 
encouraged to empower regulators with impartial, market-oriented means, including 
auctions, to assign terrestrial spectrum to commercial users. 

 
7. Regulatory Authorities: Governments The Parties should ensure that the regulatory 

authorities that oversee ICT Services sectors are legally distinct and functionally 
independent from governments and all service providers, and have sufficient legal 
authority and adequate resources to perform their functions effectively. Regulatory 
decisions and procedures should be impartial with respect to all market participants. 
Regulatory decisions regarding ICT Services, and the results of appellate 
proceedings regarding such decisions, should be impartial with respect to all market 
participants. Regulatory decisions regarding ICT services, and the results of appellate 
proceedings regarding such decisions should be, publicly available. The Parties shall 
empower regulators with impartial, market-oriented means, including auctions, to 
assign terrestrial spectrum to commercial users. 

 

8. Regulatory best practices: The Parties should exchange information regularly, 
identifying the nature and value of the elements that foster the development of the 
Digital Economy, assessing the effects that their policies and regulations have, and 
adjust them accordingly. The Parties should have the commitment to eliminate 
regulations in situations where competitive market forces are demonstrated to be 
present to achieve the regulatory objective. 

 

9. Competition Safeguards: The Parties should ensure Anti-Trust Authorities’ oversight 
of all actors of the Digital Economy value chain, avoiding abuses of dominance and 
fostering the principles of interoperability, portability and the development of open 
standards.  

 

10. Authorizations and Licenses: Governments The Parties should authorize the 
provision of competitive telecommunications ICT Services, wherever possible, on 
simple notification by a service provider, and should not require legal establishment 
as a condition of supplying a service. Licenses should be restricted in number only for 
the purpose of addressing a limited set of specified regulatory issues, such as the 
assignment of frequencies. 
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11. Interconnection: Consistent with the GATS Telecommunications Annex’s access 

and use provisions, governments the Parties should ensure that public 
telecommunications service suppliers have the right and the obligation to negotiate 
and to provide interconnection on commercial terms with other providers for 
interconnection to publicly available telecommunications networks and services. In 
addition, in accordance with the GATS Reference Paper on Basic 
Telecommunications, countries should ensure that public telecommunications service 
suppliers are able to negotiate and obtain interconnection with major suppliers at 
costoriented, non-discriminatory, and transparent rates. 

 

12. International Cooperation: Governments The Parties should cooperate with each 
other to increase the level of digital literacy globally, reduce the "digital divide", work 
towards building ICT capacity and address Digital Economy related issues on third 
countries and examine best practices with a particular effort to limit domestic 
protectionist policies. 

 
 

VII- Implementing and expanding the TISA 

 

There is a wide consensus that ICT services are a key driver of economic growth on 

account of their multiplier effect across all sectors of the economy, providing the 

foundation for global competitiveness and job creation in manufacturing, agriculture and 

services. Therefore, it is of outmost importance to ensure the correct application of 

the provisions agreed on the Digital Economy chapter of the TISA. 

 

Annual meetings between the TISA signatory countries should be envisioned, and these 

shall include the participation of high-level rank officials on Trade and Competition 

issues, together with regulators and including participation from the industry. The 

objective of the meetings should be addressing the challenges derived from the TISA 

agreement and from the evolution of this, by nature, innovative sector. 

 

Finally, ETNO welcomes the proposal to expand the TISA beyond the RGFS, with the 

aim of making it WTO compliant. Although the RGFS already account for two thirds of 

global trade in cross-border services, it would be of outmost importance to extend its  
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reach globally. In order to keep open the possibility of ‘multilateralising’ the TISA, 

its design should follow the GATS format and architecture, and take up the fundamental 

definitions and principles set out in the GATS, along with its rules on national treatment, 

and market access. 

 

VII- Key messages 

 
ETNO urges the negotiators to: 
 

 
 

 Establish provisions with the aim of ensuring a level playing field among all actors 
involved in the provision of ICT services. 

 

 Promote a competitive global Digital Economy marketplace. This can be done by 
supporting a dynamic and flexible commercial environment allowing new business 
models, ensuring that all actors in the market have a meaningful opportunity to 
acquire spectrum, taking fully into consideration the new competitive landscape 
achieved through convergence and the new positions of dominance at different 
stages of the value chain and clearing any restrictions to foreign ownership. 

 

 Minimize the regulatory impediments to the deployment of innovative services, 
relying on ex-post surveillance of the markets. 

 

 Take into account the importance of fostering an environment that does not 
hamper the free flow of data and creating a level playing field for cyber security 
issues among all operating companies. 

 
 Review the current text of the EU-US ICT Principles in order to develop a 

comprehensive chapter on the Digital Economy at the TISA. 
 

 
 


